Introduction
The EU has recently adopted Regulation 656/2014, of 15 May 2014, laying down rules for the surveillance of the external sea borders in the context of operational cooperation United Nations Convention relating to the Status of Refugees ('Refugee Convention').
The paper is organized in four sections. The first section of this paper will be devoted to analysing the broad concept of border surveillance adopted by the Regulation on the sea border operations coordinated by Frontex. In the following two sections, the paper will focus on examining to what extent the new rules applicable to the detection, interception of vessels, and search and rescue situations respect the obligations arising from the main international law treaties binding on the Member States. Finally, in the fourth section, the paper provides a detailed exam of the principle of non-refoulement in the context of Frontex operations. It is important to determine the content and scope of the principle of non-refoulement when interception of vessels takes place in the territorial seas and contiguous zone of the Member States. Furthermore, it is crucial to know whether the principle applies extraterritorially, in particular on the high seas and in the territorial waters of third states.
A broad concept of border surveillance
The scope of application of the Regulation is the same as that of the Decision: it regulates border surveillance operations carried out by the Member States at their external sea borders under the coordination of Frontex. The Regulation states the need to lay down specific rules with regard to border surveillance activities carried out by maritime, land and aerial units of the Member States at the sea border of other Member
States or on the high seas in the context of operational cooperation coordinated by Frontex.
One of the most significant novelties included in the Regulation is that it clarifies the concept of border surveillance. In the Decision, the concept of border surveillance included the interception and rescue measures arising during a border surveillance operation, but it was not clear to what extent those measures fell under the concept of border surveillance as defined in the Schengen Borders Code. 6 In the new Regulation border surveillance is not limited to the detection of attempts of irregular crossing and interception measures, but also includes arrangements intended to address situations such as search and rescue that may arise during surveillance operations at sea. 7 According to the preamble of the Regulation:
'border surveillance is not limited to the detection of attempts at unauthorised border crossings but equally extends to steps such as intercepting vessels suspected of trying to gain entry to the Union without submitting to border checks, as well as arrangements intended to address situations such as search and rescue that may arise during a border surveillance operation at sea and arrangements intended to bring such an operation to a successful conclusion'.
In the adoption of the new rules, the amendments to assists Member States to fulfil their obligations under international maritime law to render assistance to persons in distress'.
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The broad concept of border surveillance enshrined in the Regulation on sea border operations should be understood within the context of a long-standing debate over the extent to which the concept of border surveillance also subsumes SAR obligations.
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The Court of Justice examined the meaning of the concept of border surveillance in case C-355/10. The European Parliament contended that activities such as SAR and disembarkation did not fall within the concept of border surveillance. 13 However, the Council argued that, although SAR activities cannot be considered surveillance in the narrow sense, in case such a situation were to occur during a Frontex maritime operation, 'it would be indispensable to coordinate in advance how the search and rescue was conducted by various participating Member States'. 14 In the Commission's view, 'in many instances, the surveillance operation will prompt the search and rescue situation, and it is not possible to draw a sharp distinction between those operations'.
15
Finally, the Court of Justice held that border surveillance 'entails political choices falling within the responsibilities of the European Union legislature, in that it requires the conflicting interests at issue to be weighed up on the basis of a number of assessments. Depending on the political choices on the basis of which those rules are adopted, the powers of the border guards may vary significantly'. 16 Furthermore, the Court added that the power conferred on border guards by the contested Decision meant that 'fundamental rights of the persons concerned may be interfered with to such an extent that the involvement of the European Union legislature is required'. 
Rules applicable to the detection and interception of vessels
As regards interception, the regulation distinguishes between the detection and interception of vessels in the territorial sea, on the high seas and in the contiguous zone. The Regulation includes also guidelines to be followed when the boat in question is considered to be in a situation of uncertainty but the persons on board refuse to accept assistance. In this case Frontex units not only have to inform the responsible RCC but also shall continue to fulfil a duty of care 'by taking any measure necessary for the safety of the persons concerned, while avoiding to take any action that might aggravate the situation'.
Finally, the Regulation clearly establishes what it is to be included in the operational plan on the modalities for the disembarkation of the persons intercepted or rescued, in accordance with international law and respect for fundamental rights. 33 As regards interception in the territorial sea or in the contiguous zone, the disembarkation takes place in the coastal Member State. As regards interception on the high seas, the disembarkation may take place in the third country from which the ship departed.
However, 'if that is not possible, disembarkation will take place in the host Member State'.
34
As regards disembarkation in the case of a rescue operation, the Regulation the 
The principle of non-refoulement in international law
The prohibition against transferring an individual to a country where he or she would face a real risk of being tortured or ill-treated is firmly anchored in international law. There is an express reference to the principle of non-refoulement in article 3 of the his race, religion, nationality, membership in a particular social group or political opinion'. In contrast to the international human rights treaties analysed previously, the Refugee Convention does not refer to the risk of suffering torture or other inhuman or degrading treatment, but rather to the danger to the life or liberty of a person for any of the above-mentioned reasons. Whereas in the CAT, the Covenant and the ECHR the protection against refoulement is considered in an absolute way and without any possibility of including exceptions, the Refugee Convention foresees the possibility of establishing limitations. In Article 33(2) it is foreseen that the prohibition of refoulement is not extended to those cases in which the refugee is a danger to the security of the country in which he is, or who has been convicted of a particularly serious crime.
Finally, given that a great number of international human rights treaties include the prohibition against refoulement, the conclusion could be drawn that this norm has acquired consuetudinary value. 50 It could also be held that the principle of nonrefoulement belongs to the category of peremptory norms. 51 Therefore, Member States participating in a Frontex surveillance operation at sea could violate this rule of general international law, regardless of whether they are contracting parties to the agreements that include the obligation of non-refoulement or not.
The extraterritorial effect of the norm
The main international human rights conventions, such as the Convenant and the ECHR do not expressly foresee their application to the extraterritorial activities of the States parties. It is crucial to determine whether or not these treaties apply to Frontex maritime interception operations carried out on the high seas and in the territorial waters of the third States. principle of non-refoulement. 63 For those purposes, the operational plan must also provide 'where necessary' for the availability of shore-based medical staff, interpreters, legal advisers and other relevant experts. The determination on whether intercepted persons on the high seas can be returned to third countries has to be carried out upon the assessment by the participating units in contact with the RCC. In so doing, the aim is to put a clear end to the push-back practice developed in the past by certain States, and especially by Italy, though which migrants were forced to enter or to return to unsafe countries.
In order to determine whether or not a third country is safe or unsafe, the new Regulation refers to information coming from a broad range of sources, including other Member States, EU bodies and agencies, and relevant international organizations. The
Agency and the Member State will also have to take into account the existence of agreements and projects on migration and asylum between the EU, its Member States and third countries when making such assessment. The tendency to externalize migration controls and asylum policy to third countries does not contribute to the prevention of human rights violations. 64 Therefore, the strong role provided to these agreements and projects concluded with third countries in the development of the operational plan cannot be understood.
Since the Regulation applies not only to the interception and rescue of migrants in the territorial sea and contiguous zone, but also to similar activities carried out on the high seas, the principle of non-refoulement clearly applies to Frontex border surveillance operations carried out extraterritorially. This a welcome development because the EU asylum legislation only applies to applications made in the territorial waters of the Member States. 65 
